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Request for Reconsideration of Patent Term Adjustment, 37 C.F.R. § 1.705 

The patentee hereby requests reconsideration, under 35 U.S.C. § 154(b), of the 
Determination of Patent Term Adjustment (PTA) made by the Director as indicated on the 
Determination of Patent Term Adjustment form mailed on February 22, 2010. 

This Request pertains to the calculation of the B type delay (three year delay days). 
Applicant is submitting this Request at this time rather than subsequent to the issue notification. 
This is believed to be proper because the B type delay days are calculable at present since an RCE 
was filed in this application subsequent to the three year date. 



Determination of Patent Term Adjustment 

As indicated on the Determination of Patent Term Adjustment form, attached 
hereto, the adjustment to patent term is 1200 days. Also attached is the PAIR record showing the 
basis for this determination, which is believed to be incorrect. 

The above referenced application was filed on November 26, 2003 and so is 
entitled to the benefit of the current version of 35 U.S.C. § 154. The PTA determination fails to 
follow the calculation method required by law as determined in Wyeth v. Kappos, 09-1 120 (Fed. 
Cir. 2010), which is controlling law for the issues presented herein. 

This Application for PTA constitutes a request that the patent term adjustment be 
made in accordance with the determination method described in the Wyeth case. 



Application No. 10/723644 Request for Reconsideration of Patent Term Adjustment 

Page 2 Attorney Docket No. S63.2B-11280-US01 

(1) This request is accompanied by the fee set forth in 37 CFR §1.1 8(e). 

(2) This request is being timely filed before payment of the issue fee as required under 37 

C.F.R. § 1 .705(b). This request can be filed prior to the issuance of the patent as the 
"three year" delay period ended at the time a request for continued examination was 
filed. Applicant submits this request prior to issuance in order to preserve Applicant's 
right to a recalculation of the adjustment period since the requested adjustment is 
unaffected by the date of issuance. 

(3) Statement of the facts involved: 

(i) The correct patent term adjustment and the basis under 37 CFR § 1 .702 for the 



adjustment is as follows: 

USPTO delay days to the issuance of the first Office Action 

as indicated on PAIR + 1 1 64 

Other delay days post-first Office Action as indicated by PAIR + 36 

Total USPTO delay days as indicated by PAIR =1200 
Applicant's delay days as indicated on PAIR - 0 

Non-overlapping three year days + 237 

Correct Adjustment = 1437 



(ii) The relevant dates as specified in §§ 1.703(a) through (e) for which an adjustment 
is sought and the adjustment as specified in § 1.703(f) to which the patent is 
entitled are explained as follows: 

The Office calculation of 152 days fails to properly include all of the USPTO delay 
days. As Wyeth establishes, this is improper. Applicant is entitled to an additional adjustment to 
the patent term based on the USPTO delay subsequent to the three year date ( 1 1/26/2006) and 
ending on the date that a first RCE was filed (04/13/2009). 

The USPTO delayed 1164days between the 14 month date (1/26/2004) and the 
mailing date of the first Office Action (04/4/2008), as indicated on PAIR. 

The total USPTO delay days, as indicated by PAIR, is 1200. 

Applicant had 0 delay days as indicated by PAIR. 

As such, PAIR indicates the PTA to be 1200. 
However: 

There were 237 non-overlapping days between the 3 year date (1 1/26/2006) and 
the date the first RCE was filed (04/13/2009). None of those days are accounted for above as 
USPTO delay. 
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Applicant is entitled to an additional 237 days beyond the calculation on PAIR to 



account for the delays between the 3 year date (1 1/26/2006) and the date the first RCE was filed 
(04/13/2009). 



The USPTO delayed 1200 days as indicated by PAIR, the applicant delayed 0 days 



as indicated by PAIR and is entitled to 237 more days. Thus, the total adjustment that should 
have been shown in the Determination of Patent Term Adjustment is 1437 days (1200 - 0 + 237 = 
1437). 

(iii) The patent is not subject to a terminal disclaimer. 

(iv) (A) Applicant has included herewith a copy of the print-out from the USPTO's PAIR 
Patent Term Adjustment page for the above file. Applicant has not verified the USPTO's 
determination but accepts it for the purposes of this petition. 



All items required under 37 C.F.R. § 1.705 having been provided herein, the 



Applicant requests that the Patent Term Adjustment be corrected to show an adjustment of 1437 
days. 



6640 Shady Oak Rd., Suite 400 
Eden Prairie, MN 55344-7834 
Telephone: (952) 563-3000 
Facsimile: (952) 563-3001 

f:\wpwork\jg\09090us0 l_pet_20 1 00325 .doc 



Respectfully submitted, 



VIDAS, ARRETT & STEINKRAUS 



Date: April 27, 2010 



By: /James M. Urzedowski/_ 
James M. Urzedowski 
Registration No.: 48596 
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